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CURRENT TOPICS 


The Law Society and the President’s Visit to New Zealand 


Sir LEONARD HoLMEs’ recent visit to New Zealand during 
his term of office as President of The Law Society was made 
the occasion of an admirable leading article on ‘“‘ The Law 
Society ’’ in the issue for 4th September of the New Zealand 
Law Journal. The writer traced the history of the Society 
and its predecessor, the Society of Gentlemen Practisers in 
the Courts of Law and Equity founded in 1739, and attributed 
that Society’s formation to the exclusion of solicitors and 
attorneys from call to the Bar. According to its records, 
however, the Society “ took its origin in friendly and convivial 
meetings of members,’”’ and the writer frankly commented 
that the meetings never ceased to be convivial. ‘‘ They were 
held at various taverns and coffee-houses in the neighbourhood 
of the Temple, including the Crown and Anchor in St. Clements 
and the historical Old Devil Tavern.’’ The Society, though 
small, received great respect, and its objects “‘ did not differ 
materially from those of the present Law Society, being 
concerned with any matters relating to the benefit of suitors 
and the honour of the profession.’”” The present Law Society 
dates back to the first quarter of the nineteenth century, when 
a subscription was raised for the purchase of a site for a hall 
in Chancery Lane. The central portion of the Hall, which has 
remained substantially unaltered down to the present day, 
was opened in 1831. Its final completion was in 1904, when 
a new wing was opened by King Edward VII. 


Solicitor-Members of the New House 

It is pleasant to refer to the General Election without being 
political, and to turn to the purely professional point of view. 
We congratulate all those solicitor-candidates who are now 
Members of Parliament and wish them a useful and not 
too exhausting exercise of their duties. Our probably not 
infallible count discloses twenty-two solicitor-members, as 
follows: Mr. Eric G. M. FLETCHER, Mr. HOWARD JOHNSON, 
Major W. W. Hicks Beacu, Mr. DoNALD WADE (President 
of the Leeds Law Society), Mr. BARNETT JANNER, Mr. LESLIE 
M. Lever, Mr. S. S. SILVERMAN, Mr. C. LESLIE HALE, 
Mr. RonaLp W. Wittiams, Mr. H. GEOFFREY B. WILSON, 
Brig. FRANK MEp.icott, Mr. Rupert Sperr, Mr. JOHN A. 
Hay, Mr. L. W. Joynson-Hicks, Mr. FRANK G. BowLEs, 
Mr. J. MicHart C. Hiccs, Mr. CLepwyNn HuGues, Mr. H. R. 
Gower, Mr. D. GRANVILLE WEsT, Mr. DONALD KABERRY, 
Mr. G. J. M. LoncpEN and Major JAMES MILNER. The 
newcomers are Mr. Cledwyn Hughes, who was narrowly 
victorious against the gallant Miss MEGAN LLoyD-GEORGE, 
Mr. H. Raymond Gower, who won his seat from the outgoing 
member, and Mr. Rupert M. Speir, who was honorary 
secretary to Sir SAMUEL HOARE, when Secretary of State for 
India. If we have unintentionally omitted anyone from the 
count we trust we shall be forgiven. 


Life Assurance Protection for Reservists 
ConTRIBUTORS to our columns have dealt recently with 
those provisions of the Reserve and Auxiliary Forces 
(Protection of Civil Interests) Act, 1951, which are of especial 


44 

















CONTENTS 


CURRENT TOPICS: 

The Law Society and the President's Visit 
to New Zealand . : sm 

Solicitor-Members of the New _—_— 

Life Assurance Protection for Reservists .. 

The National Health Service Tribunal 

An Accountant’s Negligence 

Building Society Figures 

The Modern Law Review 


PROCEDURE XII: 


Some Recent Cases 


A CONVEYANCER’S DIARY : 
Nullity and the Status of Children .. 


LANDLORD AND TENANT NOTEBOOK : 
New Tenancy of 7 Fixing the Reasonable 
Rent ; oa ee ae 


CONSIDERATION AND EQUITABLE ASSIGN- 
MENT OF CHOSES IN ACTION AGAIN 


HERE AND THERE... 
REVIEWS 


CASES: 
Royal 


NOTES OF 
Allender ¥. 
Surgeons 
(Veterinary Council’s Decisions :, asset 
a Rehearing) 
Andrews v. H. E. Kershaw, Ltd., patel ‘hisiiinas 
(Motor Vehicle: Permitted Overhang) 


Everett v. Ribbands and Another 
(Malicious Prosecution: Plaintiff Bound 
Over in Proceedings Complained of) 
Fairclough v. Whipp 
(Indecent Assault: 
Indecent Act) 
R. v. Surrey Quarter Sessions ; 
Lilley 
(County Council Ordered to Pay Costs : 
“ Person Aggrieved ’’) es ‘ 


College of Veterinary 


Child Invited to do 


ex parte 


SURVEY OF THE WEEK: 
Statutory Instruments 

POINTS IN PRACTICE 

NOTES AND NEWS 


SOCIETIES 


PAGE 


689 
689 
689 
690 
690 
690 
690 


691 


692 


693 


695 


696 


696 


698 


698 


698 


699 


697 


699 


699 


700 


700 








LAW [Ut 





690 [Vol. 95) THE 


practical importance to lawyers. Part VI of the Act contains 
measures designed to protect casual servicemen against loss 
of industrial assurance and friendly society benefits by means 
of a procedure which it will fall mainly to the insurance 
companies and friendly societies to implement, subject to 
appeal to the Industrial Assurance Commissioner or to the 
Chief Registrar of Friendly Societies. Policies of industrial 
assurance and life policies with friendly societies are protected 
from forfeiture arising from non-payment of premiums 
outstanding or falling due during reserve or auxiliary service 
defined as “‘ relevant service ’’ (see p. 601, ante), or during a 
specified additional period to a maximum of three months. 
At least one year’s premiums must have been paid before the 
service began, and non-payment of the premiums in question 
must result directly or indirectly from the performance by 
some person (not necessarily the policy holder) of relevant 
service. In some cases a policy already forfeited may be 
reinstated. Relief is obtained by application within rather 
narrow time limits to the company or society. The insurers 
may reduce the sum assured or postpone the maturity of 
the policy in proportion to the unpaid premiums, but only if, 
within twenty-eight days from a specified point of time, the 
policy owner has not restored the status quo by payment of 
the full premiums. Benefits secured to members of friendly 
societies by contributions other than life policy premiums 
are also covered by Pt. VI. Cessation during relevant 
service of payment of such contributions (at least one year’s 
contributions having already been paid) does not cause loss 
of membership ; benefits are suspended during non-payment 
but without prejudicing the member’s future right to such 
benefits as he would have had, had he continued to pay 
contributions. He must, however, resume payment within 
three months from the end of his service. 


The National Health Service Tribunal 

A REPORT by the chairman, Sir REGINALD T. SHARPE, 
on the first three years’ work of the National Health Service 
Tribunal for England and Wales, recalls that the tribunal was 
created by s. 42 of the National Health Service Act, 1946. 
Proceedings before the tribunal, states the report, are 
ordinarily instituted by the making to the tribunal of a repre- 
sentation that the continued inclusion of a practitioner in any 
list of medical practitioners, dental practitioners, chemists 
or opticians, who have undertaken to provide the appropriate 
service under the National Health Service Act, 1946, would 
be prejudicial to the efficiency of the service in question. 
Proceedings before the tribunal may also be instituted by the 
making to the tribunal of an application to be allowed to 
practise under the National Health Service by an applicant 
who is debarred from so doing. Thirty-three cases had been 
instituted before the tribunal down to the 5th July, 1951 ; one 
application was also made to the tribunal. In fifteen cases 
the tribunal was of opinion that the continued inclusion 
of the practitioner’s name in the appropriate list would be 
prejudicial to the efficiency of the service and it therefore 
directed that his name should be removed from such list ; 
in eight cases the representation was dismissed, and in four 
cases the representation was withdrawn by leave of the 
tribunal. In seven of the fifteen cases in which the tribunal 
had directed that a practitioner's name should be removed 
from the list the practitioner appealed to the Minister of 
Health, but in only one case (that of a chemist) was the 
appeal successful. The report concludes by placing on 


record the appreciation of the chairman and all the members 
of the tribunal of the services rendered to the tribunal by its 
clerk, Mr. R. B. Cooke (solicitor), in assisting in the setting-up 
and running of the tribunal. 
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An Accountant’s Negligence 


AmonG the attractive contents of the October issue of the 
Law Quarterly Review there is an article by Professor WARREN 
A. SEAVEY of the Harvard Law School criticising the judg- 
ments of AsguitH and CoHEN, L.JJ., in Candler v. Crane, 
Christmas & Co. {1951} 2 K.B. 164, while assessing them as 
‘workmanlike and consistent from a conservative stand- 
point,” and praising the “ brilliant dissent” of DENNING, L.J. 
The case will be remembered as one in which an investor who 
had lost £2,000 in a company which became insolvent was 
unsuccessful in his attempt to make an accountant liable for 
negligent (but not fraudulent) misrepresentation in preparing 
misleading accounts of the business of the company, which, 
he was told, were to be shown to a prospective customer. 
Professor Seavey’s argument is that advances in extending 
rights of action in tort, as in Ashby v. White (1703), 2 Ld. 
Raymond 938, and in Lumley v. Gye (1853), 2 E. & B. 216, 
were not won by united courts. In both England and the 
United States, Donoghue v. Stevenson {1932} A.C. 562 “ was 
recognised as a striking victory of principle over rule.”” After 
examining all the cases following on that great vindication of 
man’s duty to his neighbour, he concluded that the Court of 
Appeal “‘ missed a golden opportunity to accept an inter- 
pretation of the rule of stare decisis, which, by and large, has 
enabled the common law of England to do justice during 
centuries of change.” 

Building Society Figures 

Mr. R. BrucE WYCHERLEY, F.C.LS., managing director of 
the Abbey National Building Society, writing in the current issue 
of the Secretary, journal of the Chartered Institute of Secre- 
taries, contrasts the falling off in personal thrift with increases 
recorded by building societies in advances to clients, mortgage 
repayments and additions to shares and deposits in the years 
since the war. Advances jumped from {£188,000,000 to 
£270,000,000 between 1946 and 1950, mortgage repayments 
increased from £147,000,000 to £206,000,000 and additions to 
building society shares and deposits soared from £50,000,000 
to {109,000,000 during the same period. His opinion is 
that the regular smaller sums received by building societies 
generally, represent savings from current income, while the 
larger sums mainly represent past savings reinvested. 
Quoting figures relating to building society advances, 
Mr. Wycherley points out that of the 1,533,000 mortgages 
outstanding at the end of 1950, only 24,000 mortgages were 
in respect of sums exceeding £3,000. Of the 1,500,000 
balances up to £3,000, no fewer than 1,222,000 were balances 
under the £1,000 limit. 


The Modern Law Review 


THE outstanding contribution to the Modern Law Review 
for October, 1951, is an article by LorD WriGut on Re Polemis 
(1921) 3 K.B. 560, which commences : “ I have felt a personal 
interest in this case for the last thirty years, since I argued it 
unsuccessfully before a Court of Appeal of great eminence, 
which wisely rejected the contentions I advanced with the 
support of my then junior counsel (now Lord Porter).’’ 
Lord Wright clearly approves the decision, and he finds a 
good reason for publishing his essay in the needs of teachers 
of law at the universities. Other interesting articles in the 
October issue are ‘‘ Standards of Proof in the Divorce Court,” 
by Professor Courts, “ Parliament in the Legislative Process,” 
by Mr. J. A. G. Grirritn, “ Reform of the Criminal Law,” 
by Mr. G. S. WiLkinson, Clerk to the Dudley Justices, “‘ The 
Negro and the Law in the U.S.,”” by Mr. BERNARD SCHWARTZ, 
and “Statutes and Statutory Instruments,’ by Dr. O. 
KAHN-FREUND. 
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Procedure 





READERS of this journal have, in the past few years, been 
accustomed to see in its columns, shortly before the present 
season, a résumé of the principal recent decisions of the courts 
on procedural matters, proffered in the hope that those who 
practise the subtle mystery of High Court litigation might 
thereby be reminded of points with which their practice 
books ought to be noted. The present rather formless series 
of articles has to some extent usurped the place of this yearly 
review ; for while a number of up-to-date cases has been 
introduced along with some others of greater maturity, the 
chief aim has been to present different aspects of practice 
rather than particular decisions. To bring the series to a 
close for the present, it is proposed to make amends by noting 
here, necessarily in the briefest of forms, a few of the principal 
practice cases since the beginning of the Michaelmas Term, 
1950, which have not previously achieved mention in this 
series. 


Appeals 

An order winding up a company is undoubtedly a final 
order. Nevertheless, because it is desirable that an appeal 
against any such order should come quickly before the court, 
such an appeal is to be entered in the interlocutory appeals 
list. The time for appeal is as for an interlocutory appeal 
(Ord. 58, r.9; Re Reliance Properties, Ltd. [1951] 2 All E.R. 
327n). Interlocutory matters are, when before a master 
or a judge, dealt with in chambers ; when an appeal in an 
interlocutory matter is taken to the Court of Appeal, however, 
that court, except in very special circumstances, hears the 
case in open court. The Court of Appeal declined to prohibit 
the reportirg of an interlocutory appeal in a libel and slander 
action though pressed with the undesirability ‘of members 
of the jury at the trial having read published accounts of 
the interlocutory proceedings (Bridgmont v. Associated 
Newspapers, Ltd. (1951), ante, p. 400). 


The grounds on which the Court of Appeal will order a new 
trial when fresh evidence becomes available, or will itself 
hear that evidence, are also restricted. There must be more 
than a reasonable probability that a different result would 
have been reached had the evidence been originally available. 
This was reaffirmed in Tombling v. Universal Bulb Co., Ltd. 
(1951), ante, p. 399, in which also there are interesting but 
conflicting dicta on the question whether, when a witness is 
brought from prison to give evidence, there is any duty on 
counsel to disclose that fact to the court. 


Injunction 

A very brief practice note in {1951} W.N. 380, headed 
Brocket v. Luton Corporation, records Vaisey, J., as saying 
that an application for the discharge or suspension or further 
suspension of an injunction should normally be made to the 
judge who tried the action in which the injunction was 
granted. 


Libel and slander 

This class of case is pre-eminently one in which counsel’s 
guidance at every step is advisable. Those concerned with 
the defence of fair comment, whether pleaded generally or in 
the form endearingly known as the “ rolled-up plea,” should 
refer to Cunningham-Howie v. F. W. Dimbleby & Sons, Lid. 
[1950] 2 All E.R. 882, and to Kemsley v. Foot [1951] 2 K.B. 34. 
The former affirms that a plaintiff against whom that defence 
is raised is now in all cases entitled to particulars of the facts 
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XII—SOME RECENT CASES 


on which the comment is said to be based. One of the advan- 
tages formerly accruing from the use of the ‘“‘ rolled-up plea ”’ 
has gone since 1949, when Ord. 19, r. 22A, was made; and 
although that rule in terms gives the right to such particulars 
only in case of the “ rolled-up plea,” it has not taken away 
by implication the old entitlement to particulars of the facts 
on which a general plea of fair comment is based. 

Where damages for both libel and slander were claimed in 
the same action, the Court of Appeal refused to order severance 
under the second part of Ord. 18, r. 1. The court rejected 
the defendants’ argument that the plaintiff ought not to be 
in a position to lead evidence of the slander, that being a 
separate tort, so as to affect the issue of damages in respect 
of the libel. The alleged slanders purported to identify the 
plaintiff with the person referred to in the article complained 
of as a libel. They were therefore relevant on the question 
of damages for libel (Bridgmont v. Associated Newspapers, 
Ltd. (No. 2) [1951] 2 All E.R. 285). 


“ce 


“ Liberty to apply”’ 

This phrase figures frequently at the end of orders of court, 
particularly consent orders, where practitioners perhaps feel 
that there may be something which was overlooked in the 
settlement and which can be dealt with later by the court 
on application pursuant to the permission given. In Cristel 
v. Cristel (1951), ante, p. 561, the Court of Appeal made it 
clear that these words have a limited scope. They were 
expressed, and would in any case be implied, where the order 
in question was one which required to be worked out, involving 
matters on which it became necessary to seek a decision of 
the court. They did not entitle the parties to come to the 
court and obtain a variation of the order itself. The consent 
order in Cristel’s case obliged a husband to provide “a two- 
or three-bedroom house or bungalow ”’ as a condition of the 
giving of possession by the wife of the matrimonial home. 
A flat was subsequently offered by the husband, but the court, 
construing the words “house or bungalow ’’ strictly, held 
that there was no jurisdiction to alter the order so as to 
enable possession of the house to be granted to him. 


Pleading 
A reminder of the necessity of specifically pleading 


particulars of special damage, and doing so accurately, is to 
be found in the judgment of Devlin, J., in Anglo-Cyprian 
Trade Agencies, Ltd. v. Paphos Wine Industries, Ltd. |1951) 
1 All E.R., at p. 875. The plaintiffs found themselves ordered 
to pay the costs of an action in which they had claimed 
£2,028 as the total value of goods which they said were 
rendered valueless. The evidence established that the goods 
were in fact commercially sound except for a defect removable 
at a cost of £52, which sum the plaintiffs recovered as special 
damage. In order that they could do so they had been 
allowed at the trial to amend their statement of claim, but 
the order as to costs was made on the same footing as if the 
pleadings had remained as originally drawn. 

R. v. Weisz (1951), ante, p. 433, emphasises perhaps more 
forcibly than hitherto that a betting debt cannot and should 
not be claimed as being due on an account stated. To put 
forward such a claim without disclosing its origin may be a 
contempt. 

The stage of interlocutory proceedings when particulars of 
the statement of claim may be obtained is normally after 
defence. Exceptionally, where the judge is of opinion that 
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particulars are necessary or desirable to enable the defendant 
to plead, or for any other reason, they may be ordered before 
defence (Ord. 19, r. 7B). Ross v. Blake’s Motors, Ltd. {1951} 
2 All E.R. 689 was not one of these exceptional cases. The 
claim was for breach of a contract to deliver a motor car, 
when the piaintiff's turn came, in strict rotation. The 
statement of claim alleged that the defendants had delivered 
cars to other customers out of rotation. The defendants, 
applying for particulars of such deliveries, filed an affidavit 
which did not deny delivery out of rotation but stated that 
the defendants were willing to justify any particular delivery 
of which the plaintiff complained. In the Court of Appeal 
Jenkins, L.J., observed that it was a case where the defendants 
knew the facts whereas the plaintiff did not. Though no 
fiduciary or similar relationship existed between the parties, 
it was a proper case for deferring particulars, not merely until 
after defence, but also until after discovery. 
A solicitor’s authority to institute proceedings 

“A solicitor who starts proceedings . . . without verifying 
whether he has proper authority to do so, or under an 


erroneous assumption as to the authority, does so at his own 
peril, and, so long as the matter rests there, the action is not 


A Conveyancer’s Diary 
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properly constituted. In that sense it is a nullity and can be 
stayed at any time, providing the aggrieved defendant does 
not unduly delay his application, but it is open at any time 
to the purported plaintiff to ratify the act of the solicitor who 
started the action, to adopt the proceedings, and to say: 
‘I approve of all that has been done in the past and I instruct 
you to continue the action.’ When that has been done, then, 
in accordance with the ordinary law of principal and agent 
and the ordinary doctrine of ratification, the defect in the 
proceedings as originally constituted is cured, and it is no 
longer open to the defendant to object...’ This useful 
recapitulation of the solution of a situation which is probably 
not so uncommon as one would think (particularly when the 
plaintiff is a company or an unincorporated society) is taken 
from the judgment of Jenkins, L.J., in Danish Mercantile Co., 
Ltd., and Others v. Beaumont {1951} 1 All E.R., at p. 930. 
There an action had been started in the name of a company 
at the instance of a managing director, whose authority to 
cause proceedings to be brought was challenged. It was 
admitted, however, that the liquidator of the company had 
adopted and ratified the proceedings. The defendants 
accordingly failed in their application to strike out the name 
of the company from among the plaintiffs in the action. 


j.F.J. 


NULLITY AND THE STATUS OF CHILDREN 


SECTION 4 of the Law Reform (Miscellaneous Provisions) Act, 
1949, was the direct result of a hard case, and if it is not entirely 
bad law it could have been better drafted. The history of 
this section starts with the extension (by the Matrimonial 
Causes Act, 1937) of the grounds upon which a marriage may 
be avoided to the case (amongst others) of wilful refusal of the 
respondent to consummate the marriage. Another additional 
ground for the avoidance of a marriage provided by this Act 
was the insanity of the respondent at the time of the marriage. 

The provision that a marriage may be avoided on the ground 
of wilful refusal to consummate it led to an extraordinary 
result in Dredge v. Dredge |1947} W.N. 71, where a child was 
conceived before, and born after, the marriage of the parties, 
and the marriage was subsequently annulled on the ground of 
wilful refusal to consummate. There was nothing in the Act 
of 1937 to preserve to the child the status of legitimacy which 
had been conferred upon it at birth, i.e., during the continuance 
of the marriage. There was, indeed, an express saving in the 
Act whereby the children of a marriage avoided under some of 
the additional grounds provided by the Act, e.g., insanity, 
continued to be legitimate despite the avoidance of their 
parents’ marriage, but the possibility that children could be 
born during the continuance of a marriage which is subse- 
quently declared void for wilful refusal to consummate it 
clearly escaped the notice of our legislators at the time when 
the 1937 Act was being debated. It required the decision in 
Dredge v. Dredge, where the unfortunate child was declared 
illegitimate, to draw attention to this casus omissus, and it 
was doubtless that decision which produced s. 4 of the Act 
of 1949, 

This section (which has since been re-enacted as s. 9 of the 
Matrimonial Causes Act, 1950) is in the following terms : 
‘ Where a decree of nullity is granted in respect of a voidable 
marriage, any child who would have been the legitimate 
child of the parties to the marriage if it had been dissolved, 
instead of being annulled, at the date of the decree shall be 
deemed to be their legitimate child notwithstanding the 
annulment.’ If the precise circumstances which occurred in 


Dredge v. Dredge should occur again, this section would save 
the legitimate status of the child, and what was doubtless the 
main purpose behind this enactment—-the reversal of the 
position which worked so hardly on the child in Dredge v. 
Dredge—would be avoided. But the provision is not as 
comprehensive as it would appear to be at first glance. It is 
subject to at least two limitations which it is as well to bear 
in mind. 

The first is implicit in the section itself, and its operation 
is illustrated by the case of Re Adams [1951] Ch. 716. The 
point which arose for decision was as follows: shortly after 
their marriage H and W separated, and after the separation 
W had a son C, who was registered as the child of W and X. 
The marriage between H and W was afterwards annulled on 
the ground of H’s incapacity to consummate it. After the 
annulment W married X, and the birth of C was re-registered 
pursuant to the provisions of the Legitimacy Act, 1926, as the 
child of W and X, on the footing that he had been legitimated 
by the subsequent marriage of his parents. H died, and on his 
death a trust fund in which he had had a life interest became 
distributable among his children. Was C the child of H 
so that he could take a benefit in the trust fund ? 

It was so argued on his behalf, and the argument was 
wholly based on s. 4 of the Act of 1949, which came into 
operation after the birth of C and before the death of H. 
It may here be noted that, although s. 4 was, as may be 
supposed, intended to fill a lacuna created by the statutory 
extension of the grounds upon which a marriage may be avoided 
to (inter alia) the case of wilful refusal to consummate, its 
wording and application is quite general (“‘ Where a decree of 
nullity is granted in respect of a voidable marriage. . .’’), 
so that, although in this case the ground upon which the 
marriage of H and W was avoided was not the statutory ground 
of wilful refusal to consummate, but the old canon law ground 
of incapacity to consummate, it was quite legitimate for 
C’s case to rest on this section, if otherwise it could be brought 
within its language. But this, as the decision shows, was 
impossible. 
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In the first place, it had been held in Newbould v. Attorney- 
General {1931} P. 75 that where at the date of the birth of the 
child in question there was a marriage of one of its parents 
which was subsequently annulled on the ground of incapacity, 
there was in effect no marriage at all between that parent and 
his or her then spouse, so that s. 1 (2) of the Legitimacy Act, 
1926 (which provides that nothing in that Act operates to 
legitimate a person one of whose parents was married to a 
third person when the illegitimate person was born), had no 
application to such a case. Section 1 (1) of the Act of 1926 
was, therefore, applicable to legitimate C from the time when 
his parents, W and X, married. The effect of holding that 
s. 4 of the Act of 1949 operated to invest C with the status of 
the legitimate child of H and W would, therefore, presumably 
have made no difference to his already acquired status of a 
legitimate child of W and X, with the result that C would 
have been doubly legitimate. Danckwerts, J., felt himself 
able to avoid so patently absurd a result on the ground, first, 
that s. 4 of the 1949 Act had no retrospective effect, in that 
the section did not say that where a decree of nullity has been 
granted the children should always be deemed to be the 
legitimate children of the parties. This is a rather narrow 
ground for resolving the difficulty, but another and more 
satisfactory reason was also given. The section provides that 
in the given circumstances a child remains the legitimate 
child of the parties to an annulled marriage if, and only if, 
such a child would have been the legitimate child of the parties 
to that marriage if it had been dissolved and not annulled. 
On the facts of the case it was impossible for C to satisfy this 
condition, since if the marriage between H and W had been 
dissolved by a decree of divorce, C, being the child of W and X, 
would not have been recognised as the legitimate child 
of Hand W. This is a ground upon which, in similar circum- 
stances, eva’y such application as was made on behalf of C to 
be regarded as the legitimate child of a marriage subsequently 
annulled for incapacity must fail. In this way the possible 
conflict between the respective provisions of the Legitimacy 
Act, 1926 (which confers the status of legitimacy ex posi 
facto on persons who are born illegitimate), and s. 4 of the Act 
of 1949 (which preserves the status of legitimacy in the case 
of persons who would otherwise be deprived of it) is completely 
removed. 

There is another case, however, which illustrates a second 
limitation on the operation of s. 4 of the 1949 Act (which, 
now that Re Adams has been discussed, can be referred to 
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by its new title of s. 9 of the 1950 Act). In order to be able to 
take advantage of this provision it is necessary, not only to show 
that the child in question would have been the legitimate child 
of the parties to the marriage which has been annulled if the 
marriage had been dissolved and not annulled: it is also 
necessary to show that the child would have been such a 
legitimate child at the date of the decree. This condition 
confines the applicability of this provision to children who are 
in existence at the date of the decree. If, for example, a 
child is born in circumstances such as existed in Dredge vy. 
Dredge, but the marriage of the parties is annulled before the 
child is born, the child is not a child who would have been the 
legitimate child of the parties, if the marriage between the 
parties had been dissolved and not annulled at the date of the 
annulment. 

This may seem an extreme case, but so doubtless would 
the circumstances which actually arose in Dredge v. Dredge 
have seemed before that decision was pronounced ; and it 
must be remembered that the statutory restriction on obtaining 
a decree of divorce within the first three years of the marriage 
does not extend to suits for nullity. Moreover, s. 9 of the 
1950 Act applies (as has been pointed out) not only to cases 
where a decree of nullity is obtained on the ground of wilful 
incapacity to consummate the marriage: it is quite general 
in its application, so that it applies also, for example, to the 
case where it is sought to annul a marriage on the ground of 
the insanity of the respondent. In the 1950 Act s. 9 has 
taken the place, for the purpose of this last case, of s. 7 (2) 
of the Matrimonial Causes Act, 1937, which provided that 
any child of a marriage avoided on the grounds of (/i/er ulta) 
the insanity of the respondent at the time of the marriage 
should be a legitimate child of the parties thereto, notwith- 
standing that the marriage is so avoided (a saving which did 
not extend to the children of parties whose marriage was 
avoided for wilful refusal to consummate, as was seen in 
Dredge v. Dredge). Section 9 has, thus, potentially a larger 
ambit than its historical associations with the lacuna revealed 
in Dredge v. Dredge would suggest, and it is not at all 
impossible that circumstances should occur where this section 
could not apply because the child in question is born after 
the decree of the annulment of its parents’ marriage. — It is 
in this respect that s. 9 seems to me to be defective, and to 
merit the attention of our Legislature when fhe next instalment 
of miscellaneous law reforms is tabled. 


NEW TENANCY OF SHOP: FIXING THE 
REASONABLE RENT 


UNDER s. 12 (1) of the Leasehold Property (Temporary 
Provisions) Act, 1951, the (county) court may, if in all the 
circumstances of the case it appears reasonable so to do, 
order that there shall be granted to the tenant (who has made 
an application under Pt. II of the Act) a tenancy for such 
period, at such rent and on such terms and conditions as the 
court in all the circumstances thinks reasonable, and thereafter 
the parties shall be deemed to have entered into a lease, etc. 
A proviso says that in fixing the rent, terms and conditions 
the court shall disregard any considerations arising from the 
personal circumstances of the parties, and this negative 
provision is all that the Act contains by way of guidance. 
What may or may not be a relevant factor (apart from the 
excluded personal circumstances) must therefore depend on 


whether the factor in question is or is not one of the other 
to be taken into account when arriving 
It is far from easy 


circumstances ”’ 
at the amount of rent which is reasonable. 
to say to what extent, if any, such a factor as demand 
exceeding supply is to weigh with the court. 

One may expect that, rent limitation in one form or another 
now being as common as it is, courts will not be unwilling to 
consider and compare and contrast similar provisions in other 
statutes. Leaving Ireland out of it, one of course first thinks 
of the Rent and Mortgagé Interest Restrictions Acts, 1920 
to 1939, as the oldest and most striking example of such 
limitation, 

When, however, one goes into the matter of similarities 
and differences, I think that one will find more fo contrast 
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than to compare. To begin with, the main object of the 
Kent Acts was and is to limit rents, the security of tenure 
provisions being essentially ancillary; in the case of the 
Leasehold Property (Temporary Provisions) Act, 1951, the 
main object is security of tenure, the new tenancy provision 
being ancillary. It may indeed well be for this very reason 
that the Kent Acts adopted the “ freezing ’’ device when 
regulating rent ; under old control, it is true, a certain amount 
of thawing could be indulged in, and in the case of new 
control the unexpectedly spasmodic nature of air attacks 
produced so many anomalies that the Landlord and Tenant 
(kent Control) Act, 1949, s. 1, provided for what its marginal 
note calls ““ variation of standard rents’”’ fixed in relation to 
new lettings, the variation being by reference to “‘ reasonable- 
ness ’’; the variation can be by way of reduction only, and 
nothing has been done to remedy the state of affairs which 
the judges who tried Davies v. Warwick |1943) K.B. 329 (C.A.) 
considered a crying scandal. But the fundamental idea in 
rent control legislation proper appears to be that whatever 
was is, If not actually right, a pretty good guide to what is 
right, and all the court has to do is to accept the prescribed 
basis and operate the prescribed rules. What the Acts 
might be said to have in common with the 1951 statute 
is an assumption that they are temporary measures ; 
eynicism apart, however, even here there is some difference : 
when the Increase of Rent and Mortgage Interest (War 
Restrictions) Act, 1915, concluded with the provision in 
s. 5 (2) (“ This Act shall continue in force during the con- 
tinuance of the present war and for a period of six months 
thereafter and no longer . ”) the underlying thought was 
that, when the trouble was over, everything could revert 
to what it had been ; but the Leasehold Property (Temporary 
Provisions) Act, 1951—“‘ an Act to make temporary provision 
for the protection of occupiers of residential property against 
the coming to an end of long leases, and for the renewal of 
tenancies of shops; and for purposes connected with the 
matters aforesaid "appears to be based on the supposition 
that permanent provision will follow as soon as the Legislature 
has found time to tackle the problem with the thoroughness 
it deserves. 

Turning now to a case in which a judicial tribunal has 
to fix a rent, and a rent of business premises at that : when 
a tenant claiming a new lease under the Landlord and Tenant 
Act, 1927, can prove his right to compensation for loss of 
adherent goodwill and can also prove that the compensation 
which would be awarded would not in fact compensate him if 
he moved, he is prima facie entitled to a new lease for up to 
fourteen years “ on such terms as the tribunal may determine 
to be proper .. . Provided that the rent fixed by the tribunal 
as the rent payable under the new tenancy shall be such as the 
tribunal may determine to be the rent which a willing lessee 
other than the tenant would agree to give and a willing lessor 
would agree to accept for the premises, having regard to the 
terms of the tenancy, but irrespective of any goodwill which 
may have become attached to the premises by reason of the 
tenant or his predecessors in title having carried on thereat 
a particular trade or business” (s. 5 (2)). Apart from the 
fact that both are traders or business men, there are a number 
of similarities between the position of a claimant under this 
Act and an applicant under the 1951 statute ; in both cases 
the question of reasonableness, generally, may be in issue ; 


The King has appointed Mrs. MARGARET ALLEN to be a member 
of the Royal Commission on Marriage and Divorce in place of 
Mrs. Mabel Ridealgh, who has resigned. 
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in both cases the claim or application may be defeated by 
showing that the premises are required for the landlord, etc., 
that he intends to pull them down or remodel them, or by an 
offer of suitable alternative accommodation (which, in the 
case of the Landlord and Tenant Act, 1927, must be such 
as would reasonably preserve the tenant’s goodwill (s. 6)). 
On the whole then, and allowing for the fact that the maximum 
grant under the Leasehold Property, etc., Act, is a grant of 
one year, it seems likely that the willing lessor and lessee test 
is likely to appeal to courts, though it may, of course, be 
asked why, if that was to be the test, the Act did not 
say SO. 

The Furnished Houses (Rent Control) Act, 1946, another 
‘temporary ’’ measure, is almost notorious for its failure to 
define “‘ reasonable.” 

Another statutory provision which may have some bearing 
on the question is that of the Agricultural Holdings Act, 
1948, s. 8, enabling either landlord or tenant to have rent 
varied (after a time) by arbitration. As in the case of the 
Landlord and Tenant Act, 1927, the determination is to be 
made by reference to what is proper rather than to what is 
reasonable : the arbitrator shall determine what rent should 
properly be payable in respect of the holding at the date of the 
reference, ignoring subsidised improvements, etc. But it is 
difficult to imagine that a distinction is to be drawn between 
the proper and the reasonable. And one reason why I 
mention the Agricultural Holdings Act, 1948, is because the 
arbitrator, like a county court judge fixing a rent under the 
Leasehold Property, etc., Act, 1951, but unlike a tribunal 
adjudicating under the Landlord and Tenant Act, 1927, 
is given no positive guidance. 

Nevertheless, I venture to submit that it can be said that 
the county court judge will have to hear evidence about and 
apply his mind to the question of what a willing landlord would 
accept and a willing tenant give for the shop, but must leave 
out of consideration not only the personal circumstances of 
the parties but also the fact that the particular tenant before 
him “ has nowhere to go,” giving, on the other hand, con- 
sideration to the fact that he is to be protected pending some 
large-scale reform of the law. I also suggest—and this is a 
matter more easily raised before a court than before a lay body 
such as a rent tribunal—that it will be correct on some 
occasions not only to‘compare and contrast the position with 
that obtaining under other statutes, but to go right to the 
root of the matter and study the question ‘‘ What is ‘ rent’ ?”’ 
before or besides going into what is reasonable. County 
court judges may be disposed to listen to arguments based 
on the writings of Littleton and Coke’s commentaries thereon, 
showing that rent, vedditus, is essentially a share in the yield 
(I dislike the introduction of American slang into our language, 
but on this occasion feel that the expression “ rake-off ”’ 
rather graphically describes the conception of rent more 
formally “a certain profit reserved out of lands’’). It may 
be that this makes it unnecessary to tell an Agricultural 
Holdings Act arbitrator how to set about doing his job. 
I suggest, therefore, that the profits which can be expected 
to be derived from carrying on business in the shop concerned 
would be a relevant consideration when determining what 
rent would be reasonable, and evidence of bona fide offers 
by other parties would be admissible as well as the usual 
expert evidence of estate agents. 


k. B. 


Mr. DouGLas BARLOw, senior assistant solicitor to Portsmouth 
City Council, has been appointed to the new post of Assistant 
Town Clerk. 
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CONSIDERATION AND EQUITABLE ASSIGNMENT OF 
CHOSES IN ACTION AGAIN 


CONTRIBUTED} 


Ix “‘ A Conveyancer’s Diary ’’ in this journal on 13th October, 
1951 (ante, p. 051), ““ A BC”’ discusses in the light of the 
decision of the Court of Appeal in Re McArdle 1951) Ch. 669 
the thorny question whether consideration is necessary for 
an equitable assignment of choses in action. The Diary 
contrasts passages from the 22nd and 23rd editions of Snell's 
Principles of Equity (published in 1939 and 1947 respectively), 
the main difference between which is that in the case of a 
legal chose in action the former edition supports the proposition 
that value is necessary, and the latter that it is not. 

Both editions accept the view that consideration is not 
essential to the validity of an assignment of an equitable chose 
in action. 

The subject is not one for dogmatism, and lengthy discussion 
would be tedious, but, with all respect to ‘‘ ABC,” two 
statements in the Diary appear to lack that fine precision 
to which his readers have become accustomed :— 

(a) “‘ The Court of Appeal approved, as an accurate 
statement of the law in this connection, a passage from 
the twenty-second edition of Snell’s Principles of Equity 

(b) “‘ The Court of Appeal in the present case preferred 
the statement of the law in the earlier edition of Snell as 
less misleading.”’ 

The following points may be mentioned :— 

(1) Two of the three members of the Court of Appeal 
not only made no mention of Snell in their judgments, 
but also refrained from stating any express concurrence 
in the leading judgment delivered by the Master of the 
Rolls, in which appeared the only reference to Snell. The 
highest that it can be put is that one member ‘of the court 
said: “ The problem is vexed and difficult. I think it is 
accurately stated in Snell’s Principles of Equity (22nd ed.), 
pp. 57 and 58,” and the other members of the court refrained 
from any assent or dissent on the point. Indeed, 
Jenkins, L.J., was ‘‘ prepared to accept the proposition 
that an equitable assignment of an existing interest in 
property of a character capable of being assigned may be 
a valid and binding assignment . . . notwithstanding that 
it has no consideration to support it and is in the nature of 
a mere gift,’’ provided the assignment is “in all respects 
complete and perfect ”’ (pp. 676, 677). This is a statement 
which reads a little oddly if the learned lord justice was 
intending to subscribe to the view that the absence of 
consideration necessarily invalidated an equitable assign- 
ment of a legal chose in action, and that there was the 
important distinction between legal and equitable choses 
in this respect which the earlier edition of Snell affirms 
and the later edition denies. 

(2) Even if one accepts the somewhat pejorative phrase 
“less misleading,’ it hardly seems right to say that the 
Court of Appeal ‘‘ preferred’ the statement in the earlier 
edition of Snell, since that edition alone was before the 
court and the later edition was not mentioned. 

(3) The statement in the later edition is in the main 
based on Holt v. Heatherfield Trust, Ltd. |1942) 2 K.B. 1. 
That case concerned the point in issue, namely, an equitable 
assignment of a legal chose. Re McArdle concerned an 
equitable assignment of an eguitable chose, and it is generally 
accepted that these two classes of property are not necessarily 
subject to the same rules in this respect. Accordingly, 


Mr. J. P. Awdry, solicitor, of Wendover, left £17,161 (417,073 
net). 


there is at least some chance that anything said on the 
point in Holt’s case was part of the ratio, whereas what was 
said on the point in Ke McArdle was necessarily obiter. 

(4) The view submitted by “ A BC” in an earlier Diary 
((1950), 94 Sor. J. 316) is that Holt’s case “ is completely 
neutral on this point.’’ Atkinson, J., in that case admittedly 
held that the equitable assignment of the legal chose in 
question was valid. At the outset of his judgment he 
referred to the argument that the assignment was equitable 
and ‘‘ depended for its efficacy on proof of valuable 
consideration,’ but then said that ‘‘ I need not determine 
the difficult question of consideration, because I am satisfied 
that the validity of the assignment did not depend on its 
having been given for valuable consideration ’’ (p. 3). 
Most of his judgment is then taken up with a consideration 
of the authorities on whether or not consideration was 
necessary. True, as ‘“‘A BC” points out (94 SoL. J. 316), 
the main point for decision was how far the assignment was 
effective against the execution creditor ; but until it had 
been decided whether or not there was an effective equitable 
assignment (and this involved deciding whether or not 
consideration was necessary) the main issue could not be 
resolved. True also, there are difficulties in Holt’s case 
(see (1943), 59 L.O.R. 58, 129, 208, cited in the 23rd edition 
of Snell, p. 59, but not in the Diary), but a submission that 
the case ‘is completely neutral ’’ seems something of an 
over-statement. 

(5) “A BC” makes no mention of the fact that (as was 
pointed out at (1951), 67 L.Q.R. 297) Holt’s case was not 
cited in Re McArdle. It is perhaps not surprising that in 
a case concerning equitable choses an authority on legal 
choses should not have been mentioned; but this fact 
emphasises the danger of relying in any great measure on 
a dictum on a point which could not arise for decision in 
the case and which appears to have been uttered only by 
way of setting the background for the point which did 
arise. 

Finally, it may be permissible to sum the matter up : 

(i) On principle, and on such authority as there is 
(including Holt’s case in the forefront of this), the better 
view seems to be that an equitable assignment of a legal 
chose in action is not invalidated merely because considera- 
tion is absent, although in such a case it is essential that 
the assignment should otherwise be ‘complete and 
perfect.” ‘ 

(ii) On this point the 23rd edition of Snell is preferable to 
the 22nd edition. It is not surprising that this should be 
so, for the 22nd edition was written before the decision in 
Holt’s case, and the 23rd edition after ; and editors, however 
learned, lack the gift of prophetic foresight. 

(iii) Neither the Court of Appeal nor a majority thereof 
dealt with the point in Re McArdle. 

(iv) The dictum of the Master of the Rolls in ke McArdle 
does not disturb the above conclusions because 

(a) it was obiter ; 
() it was contained in a passage which was merely 
concerned to set the general background to the case ; 


(c) it was uttered per incuriam to the extent that 
neither Holt’s case nor the 23rd edition of Snell had been 
brought to the attention of the court. 


Mr. C. A. Hughes, solicitor’s clerk, of Ilford, left £13,700 


(£13,604 net). 
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HERE AND THERE 


SITUATIONS VACANT 
One of the most curious things about the formation of the 
new administration is that no one seems to be very obviously 
in the running for the legal appointments which, up to the 
moment of writing, are not yet announced. People have been 
scratching their heads and wondering and guessing but 
rather by reason of the absence of known candidates than 
from an embarras de choix. As to the Woolsack the prophets 
liave been rather wishing it on to this one or that than really 
suggesting that anyone wants it. By Sunday two “ possibles 4 
had been eliminated, Sir David Maxwell lyfe and Sir Walter 
Monckton. Though eminently eligible for the Chancellorship, 
sir David was generally (and rightly) believed not to be 
looking in that direction. He has made himself an authority 
on Spencer Perceval, one of the small and select line of 
barrister Premiers, and his own ultimate interests have been 
diagnosed as lying rather in that line of country. Most of 
the political tipsters had placed him in the Ministry of Labour 
rather than the Home Office and it was something of a 
surprise to see Sir Walter taking over the former. The Great 
Seal was obviously well within his reach also, had he been 
prepared to make the personal and financial sacrifice of a 
final retirement from the Bar at so early an age. People 
who were picturing him as Attorney-General had to start 
thinking again. Even if (as seems extremely likely) the 
appointments are made before this gets into print it will 
still be amusing (maybe all the more amusing) to look back 
on the way the omens are being read before the event. 
somervell, L.J., has more than the usual qualifications for 
a Lord Chancellor. Not only has he spent a long term as 
Attorney-General; he has crowned it with several years of 
judicial experience, but the rumour has been that he is 
too well settled where he is to be very willing to shoulder 
the administrative burdens of the Chancellorship. There are 
also those who point out that one cannot ignore the possibility 
of a return of Lord Simon to the Woolsack. He is less than 
two years short of his eightieth birthday, but though it is 
half a dozen years since he surrendered the office he is not 
half a dozen years the worse for wear, as those noted who saw 
him still dominant among his peers at the hearing of the 
British Movietonews appeal this year. Another whisper 
(but not a very persistent one) has been that Lord Goddard’s 
forceful personality might be even more usefully employed 
in the Upper Chamber than in the King’s Bench Division. 
But, generally speaking, it takes a lot of persuasion to tempt 
a Chief Justice away from the unassailable security of his 
vreat office to the precarious glamour of the Woolsack, 
haunted by the ever-present peril of becoming, by some turn 
of the political wheel, an ex-Lord Chancellor, whom 
Lord Rosebery once described as ‘“‘ a shabby old gentleman 


with £5,000 a year.’’ As to the Law Officerships, it would 
be improper to offer speculations about the fortunes of men 
who are still in practice save to remark that one day the 
question may well arise whether there is any and, if so, what 
objection to a Law Officer being a member of the House of 
Lords. 

GOOD RECORD 
Or the outgoing Lord Chancellor’s record since he took 
office no one of whatever political complexion has anything 
but praise. He ‘‘hath been so clear in his great office” that 
it is certainly by his tenure of it that he will be remembered. 
His judicial appointments have without exception been 
above reproach—so unlike those of that distinguished late- 
Victorian Chancellor who was said only to select persons of 
tried incompetence. Under him the administration of justice 
in the courts has developed along sound lines. Each Lord 
Chancellor follows his own bent and there is scope for all 
sorts in his many-sided office, judicial, political and 
administrative. Concentrating as he has on this last, Lord 
Jowitt has left a lighter impression on the Law Reports than 
some of his predecessors. If he presided at the hearing of 
appeals about a couple of times a year that was as much as 
he could manage. The curious may note that most of his 
decisions are in the field of divorce. Since the dissolution of 
Parliament he has taken the opportunity of sitting for two 
appeals, for by one of those illogical but useful little quirks 
of our constitution the Law Lords, though technically they 
sit in the House of Lords, may by statute sit under the 
authority of the sign manual even when there is no Parliament 
and therefore ex hypothesi no House of Lords. In the physical 
sense, as well as in others, Lord Jowitt was an ornament 
to the Woolsack. In that remarkably fine voice of his he 
had a telling asset, and he looked every inch the Lord 
Chancellor. 

FADING GLORY 
ONE rather sad thing of which one has only gradually become 
aware is the decline in political importance of the office of 
Lord Chancellor. Of course, it is a long time since he was the 
King’s first minister, when a Clarendon or a Jeffreys would 
be held directly responsible for the national policy, but it is 
certainly not so long since it was one of the weightier Cabinet 
appointments and the holder was in the inner councils of 
the Premier. So it was certainly in the days of Halsbury, 
Birkenhead and Hailsham. Now, apparently, the Ministry of 
Labour and the Colonial Office rank above it. Nor is it 
simply a question of personalities. The last two Chancellors 
(to go no farther back) have both possessed personalities in 
the grand tradition. Can it be another symptom of the 
retreat of the law in power and prestige before the as yet 
unchecked advance towards bureaucratic absolutism ? 

RICHARD ROE. 


REVIEWS 


The Leasehold Property (Temporary Provisions) Act, 
1951. By H. Hearucore-WiLiiAMs, K.C., Legal Member 
of the Town Planning Institute. 1951. Hadleigh : Thames 
Bank Publishing Co., Ltd. 10s. net. 


The author of this work who, on ‘‘ heard that before ”’ 
lines, politely doubts whether the Act really will expire at the 
end of the two years’ period assigned, has given us a very 
thorough examination of its provisions, section by section. 
Whenever assistance is to be derived from authorities 
illustrating similar words in other statutes, no alio intuitu 
objection being likely to be raised, those authorities are cited 
and their effect stated ; this applies, of course, to Rent Act 
decisions on the scope of the words, ‘“‘ member of his | the 
tenant’s) family ’’ in the very first section, to “ proceedings . . . 
brought . . . but not finally disposed of” in s. 5 (4), to the 
the landlord reasonably requires ’’ in s. 12 (3) (c), etc. On 
other occasions—and they may demand such treatment— 


careful inquiry is made into the object of a provision, and 
what is sought to be remedied ; in the case of s. 7, however, 
it is submitted that only the law in Knightsbridge Estates 
Trust, Ltd. v. Deeley (1950) 2 K.B. 228 (C.A.) is meant to 
be disposed of and that the author overlooks, when he couples 
with that authority the decision in Cow v. Casey |1949} 
1 K.B. 474 (C.A.), that the sub-tenancy in that case was not 
carved out of a twenty-one year or longer mesne term. On 
yet other occasions he gives us the benetit of his imagination 
by contemplating the sort of dispute which may well arise, 
though the possibility is not immediately apparent ; thus, 
he discusses the point whether a tenant who “ resides ’’—even 
in a dwelling-house—in the face of an absolute prohibition of 
residence could (and this applies to a member of the family) 
be said to reside there “‘ in right of the tenancy ”’ (s. 1 again) ; 
he devotes nearly two pages to what is meant by 
“ possession ” in s. 2 (1) (d), and that without prolixity ; and 
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he discusses at length and to considerable purpose the factors 
likely to be relevant to the question of the rent and other 
terms of a new tenancy of a shop granted under Pt. II of the 
Act. It is not too much to say that anyone confronted with 
an unexpected problem arising out of this statute is likely to 
find, in these disquisitions, useful points which would not 
otherwise have occurred to him. 


The Leasehold Property (Temporary Provisions) Act, 


1951. Edited by S. SeuFFERT, of the Middle Temple 
and South Eastern Circuit, Barrister-at-Law, and 


G. AVGHERINOS, of the Middle Temple and Midland Circuit, 
Barrister-at-Law. 1951. London: Eyre & Spottiswoode, 
Ltd. 10s. 6d. net. 

This is a very handy little book. It commences with an 
introduction in which the authors give a clear and useful 
(from the point of view of subsequent interpretation) 
explanation of the reasons why the Act was passed and what 
it is intended to achieve ; and they rightly point out that in 
achieving it the measure, if essentially a temporary one, effects 
important changes, in some cases substituting parties to 
tenancies besides modifying the bargains contained therein. 
The Act is annotated section by section, and wherever existing 
decisions on other enactments are likely to prove helpful they 
are named and their effect briefly described. Thus, guidance 
in the shape of Rent Restrictions Acts authorities is given 
to those who may have to consider whether a particular 
individual is or is not a ‘‘ member of the tenant’s family ’’ who 
by residing on premises within Pt. I of the Act has qualified 
for a continued tenancy. When discussing the meaning of 
“premium ”’ in s, 2 (1) (c) (ii), the authors might have begun 
with a reference, critical or otherwise, to Warrington, L.J.’s 
terse ‘‘ a cash payment made to the lessor, and representing, or 
supposed to represent, the capital value of the difference 
between the actual rent and the best rent that might otherwise 
be obtained ”’ (King v. Cadogan (Earl) 1915} 3 K.B. 485 (C.A.)) 
before invoking a decision under the Landlord and Tenant 
(Rent Control) Act, 1949. The very complete exposition of 
the effect of Knightsbridge Estates Trust, Ltd. v. Deeley |1950| 
2 K.B. 228 (C.A.), anticipates difficulties in the interpretation 
of s. 7, designed to protect persons whom that decision in 
effect made homeless. The comments on the provisions of 
Pt. II (shops) include the suggestion that expert evidence 
may be relevant to the question what is a reasonable rent and 
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that—by analogy with the Rent Acts—the landlord who 
proposes to meet a claim by a tenant of “‘ combined property ”’ 
by offering a suitable shop only will satisfy the requirements. 
And the authors deserve thanks for the lucid explanation of 
the effect, on tenants who may have added adherent goodwill, 
of the little code contained in s. 14 (“‘ provisions as to Landlord 
and Tenant Act, 1927’). 


The Leasehold Property (Temporary Provisions) Act, 
1951. By T. J. SopHtan, of the Inner Temple, Barrister-at- 
Law, and G, E. LLEWELLYN THoMas, of the Middle Temple, 
Barrister-at-Law. 1951. London: Sir Isaac Pitman & Sons, 
Ltd. 12s. 6d. net. 

It is, perhaps, a moot point whether the purpose of a book 
dealing with a new but (intended to be) temporary measure is 
not better served by commencing with a preface or introduction 
describing the position before and that after its enactment, 
explaining the difference by reference to object, than by giving 
the reader a “‘ general note’’ on each section before dealing 
with the effects of particular phrases in that section. The 
latter is the method adopted by the authors, and while 
it has undoubted advantages, it does mean that occasionally 
the reading of a single general note will mean an incomplete 
picture of rights and liabilities. It might, for instance, be 
better to tell us at the time that ‘‘ continued tenancies ’’ of 
dwelling-houses, continued by ss. 12 and 2, can sometimes 
terminate before 24th June, 1953, as will be found if one 
reads ss. 3 and 4; and that the restrictions on the enforcement 
of covenants laid down in s. 4 may turn out to be less drastic 
than at first appears, in some cases, by reason of the provisions 
of s. 5. But separate general notes have their value, or may 
at all events appeal to many concerned with this somewhat 
novel legislation, and the work of annotation has been carried 
out with conscientious thoroughness, authority being cited 
when available and in point, and useful suggestions being 
made for those whose task it may become to venture into 
hitherto unexplored territory. Among the general notes 
mentioned, that on s. 14, with its modifications of Pt. I of 
the Landlord and Tenant Act, 1927, is particularly valuable 
in view of the large number of tenants likely to be affected 
and puzzled, many of whom will take their problems to their 
lawyers and expect “‘ straight answers.’’ The text of the 
Landlord and Tenant Act, 1927, is, incidentally, set out in 
the Appendix. 


NOTES OF CASES 


KING’S BENCH DIVISION 
DIVISIONAL COURT 


COUNTY COUNCIL ORDERED TO PAY COSTS: 
“PERSON AGGRIEVED ” 
R. v. Surrey Quarter Sessions ; ex parte Lilley 
Lord Goddard, C.J., Hilbery and Ormerod, JJ. 23rd July, 1951 

Application for order of certiorari. 

The applicant, the keeper of an establishment where children 
were received, applied for registration under the Nurseries and 
Child-Minders Regulation Act, 1948. The respondents, Surrey 
County Council, registered her subject to certain conditions. 
Objecting to those conditions, she complained, by way of appeal 
under s. 6 of the Act of 1948, to petty sessions, who struck out 
the county council’s order, holding that the Act of 1948 did 
not, in the circumstances, apply to the complainant. They also 
ordered the county council to pay 15 guineas costs. Their appeal 
having been allowed by quarter sessions, the complainant sought 
an order of certiorari for the quashing of quarter sessions’ order 
allowing the appeal, contending that they had no power to enter- 
tain the appeal because the county council, not being a person 
aggrieved, had no right to appeal. By s. 6 of the Act of 1948, 
“ A person aggrieved by an order under this Act .. . may appeal 
to a court of summary jurisdiction.” The Act incorporates 
ss. 300-302 of the Public Health Act, 1936, which prescribed 
the procedure of appeal to a court of summary jurisdiction 


from orders of local authorities. By s. 300 (1) appeal takes 
place by way of complaint for an order. By s. 301, ‘ A person 
aggrieved by any decision of a court of summary jurisdiction 
under this Act . . . may appeal to”’ quarter sessions. By s. 19 
of the Interpretation Act, 1889, “‘ Person’ shall include any 
body of persons corporate or unincorporate ’’ unless the contrary 
intention appears. 

Lorp Gopparp, C.J., said that it appeared clear from 
Jennings v. Kelly {1940} A.C. 206, that the county council were 
‘“‘ agerieved "’ because of the order to pay costs which had been 
made against them. J?. v. London Sessions ; ex parte Westminster 
Corporation {1951} 2 K.B.508 was a case which was distinguish- 
able because there the local authority concerned had merely had an 
order, made in respect of a street trader, reversed. They were 
not ordered to pay costs. As for the question whether, though 
‘“ aggrieved,”’ the county council were a person, on the true 
construction of s. 301 of the Act of 1936, the county council 
were a person, for the words ‘“ council”? and “ person ’’ were 
not there used in any contrasting sense, and accordingly no 
“contrary intention’ appeared to prevent the word “ person ’ 
from including the county council. F. v. London Sessions ; 
ex parte Westminster Corporation, supra, was distinguishable 
on this point also, the Act there concerned being the London 
Ccunty Council (General Powers) Act, 1947. The application 
for certiorari accordingly failed. His lordship added that, though 
it was unnecessary to decide the point, he doubted whether 
petty sessions were entitled, on an appeal based on the applicant's 
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contention that the county council had no right to attach con- 
ditions to her registration, to hold that she was not liable under 
the Act of 1948 to register at all. 
HILBERY and ORMEROD, JJ., agreed. Application refused. 
APPEARANCES: Alan Garfitt (Rising & Ravenscroft, for 
Sherwood, Cobbing & Williams, Kingston - on - Thames) ; 
1. C. Baillieu (Wyatt & Co., for the Clerk to Surrey County Council). 
[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


MOTOR VEHICLE: PERMITTED OVERHANG 
Andrews v. H. E. Kershaw, Ltd., and Another 
Lord Goddard, C.J., Hilbery and Pilcher, JJ. 
5th October, 1951 

Case stated by Bedfordshire justices. 

A pantechnicon belonging to the defendant company was 
being driven by the second defendant along a road when loaded 
with bales of fibre, the load extending on to the tailboard which 
was lowered practically to a horizontal position for the purpose. 
The tailboard was of the width of the vehicle and, when drawn 
up, extended half way up its back. It was surmounted by two 
halt-doors which, on the occasion in question, were open and 
tied to secure the load. The overhang of the vehicle as measured 
to the rear of the tailboard in the lowered position was greater 
than that permitted by reg. 33 of the Motor Vehicles 
(Construction and Use) Regulations, 1947. When the tailboard 
was up, in its closed position, the overhang was within the permitted 
measurement. The justices dismissed a charge against the 
owners and driver of the vehicle of contravening reg. 33, holding 
that, as the vehicle was so constructed that, when the tailboard 
was in its normal position, the overhang was within the permitted 
maximum, no offence had been committed, since, in their opinion, 
to lower the tailboard was not to alter the construction of the 
vehicle. By reg. 33: ‘“‘ The overhang of a heavy motor car shall 
not exceed 50 per cent. of’’ a distance prescribed by reg. 3 
and constituting in effect the wheelbase, or distance between the 
front and rear axles of the vehicle. The prosecutor appealed. 

Hivpery, J., said that, in his opinion, the pantechnicon 
could not, because its overhang as measured to the rear of the 
tailboard when down exceeded the permitted maximum, be said 
not to be constructed in accordance with the relevant regulations. 
For the letting down of the tailboard, notwithstanding that it 
altered the length of the vehicle as being used at the time, 
could not, without the greatest artificiality, be said to be a 
reconstruction of a vehicle which, as constructed and with the 
tailboard in its normal position, was within the regulations as 
respect of overhang. The appeal should be dismissed. 

PILCHER, J., agreed. 

Lorp Gopparpb, C.J., said that he approached the matter 
thus: The vehicle was so constructed that the overhang could 
be enlarged or reduced at will. When the tailboard was lowered 
the end of the vehicle projected further to the rear than the 
regulations of 1947 permitted, for in such a case the rear end of 
the lowered tailboard constituted the rearmost point of the 
vehicle, which was one of the points named in the prescribed 
measurement. In his view, therefore, the permitted overhang 
had been exceeded, and he would have allowed the appeal. 
Appeal dismissed. 

APPEARANCES: W. W. Stabb (Turner & Evans, for John Q. 
Clayton & Co., Luton) ; J. 7. Molony and Michael Hughes (Amery- 
Parkes & Co.). 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


MALICIOUS PROSECUTION: PLAINTIFF BOUND OVER 
IN PROCEEDINGS COMPLAINED OF 
Everett v. Ribbands and Another 
Devlin, J. 11th October, 1951 

Preliminary objection in an action set down for trial by 
Devlin, J., with a jury. 

The plaintiff claimed damages from the defendants for malicious 
prosecution, alleging in his statement of claim that they had 
maliciously and without reasonable cause instituted against him 
proceedings as a result of which he had been bound over to keep 
the peace and ordered to find two sureties in £20 each for his good 
behaviour. The defendants took the preliminary objection that 


the action would not lie even on the facts averred in the statement 
of claim in that the proceedings complained of had not terminated 
in the plaintiff’s favour. 

DeEvLIN, J., said that the foundation of the law applicable was 
to be found in Basébé v. Matthews (1867), L.R. 2 C.P. 684, where 
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it was held that the rule that, in an action for maliciously and 
without reasonable or probable cause putting the law in motion 
to the plaintiff's damage, it was essential to aver that the 
proceeding alleged to have been instituted maliciously, etc., had 
terminated in favour of the plaintiff, if from its nature it were 
capable of such a termination, was applicable to a case in which 
the plaintiff had been summarily convicted under a statute 
giving no power of appeal. That case was approved in Bynoe v. 
Bank of England {1902} 1 K.B. 467, where it was held that a 
person who had been convicted of a crime, and the decision 
against whom stood unreversed, could not maintain an action 
against a witness for negligently giving false evidence which 
caused him to be wrongfully so convicted. ‘The general rule laid 
down in Basébé v. Matthews, supra, was held not to apply in 
Steward v. Grommett (1859), 7 C.B. (N.s.) 191, only because in 
the latter case the proceedings in respect of which the action was 
brought were ex parte, so that the plaintiff had had no opportunity 
of answering the case made against him. ‘The procedure with 
regard to sureties had been altered by s. 25 of the Act of 1879, 
and the proceedings were now no longer ex parte. That change 
in the law was quite vital, for the basis of the decision in Steward 
v. Grommett, supra, plainly was that the plaintiff had had no 
opportunity of being heard in the proceedings complained of. 
There was no authority which the plaintiff here could invoke 
once Steward v. Grommeti, supra, was thus distinguished. That 
still left an argument on principle. He (his lordship) was bound 
by Basébé v. Matthews, supra, and Bynoe v. Bank of England, 
supra. The statement of Hale, C.J., in Vanderbergh v. Blake 
(1662), Hardr. 194, that the bringing of an action to challenge a 
judgment which had been given against the plaintiff would mean 
that ‘‘ the judgment would be blowed off by a side wind ” was 
equally applicable where the decision challenged was a binding 
over as where it resulted in imprisonment or a fine. The 
defendants’ objection must therefore be sustained. Judgment 
for the defendants. 

APPEARANCES: ‘The plaintiff in person; L. Pearl (Gale and 
Phelps) ; Geoffrey Howard (Solicitor, Metropolitan Police). 


{Reported by R. C. Catsurn, Esq., Barrister-at-Law.} 


VETERINARY COUNCIL’S DECISIONS: APPEAL A 
REHEARING 
Allender v. Royal College of Veterinary Surgeons 
Lord Goddard, C.J., Hilbery and Slade, JJ. 
16th October, 1951 
Appeal under s. 6 (5) of the Veterinary Surgeons Act, 1948. 
The only reportable point arising on the appeal concerns the 
nature of such appeals. By s. 6 (5) of the Act of 1948, where the 
council of the Royal College of Veterinary Surgeons “ refuse 
an application for registration under this section . . . they shall 
state the reason for the refusal and the applicant may in accordance 
with rules of court appeal to the High Court, and the High Court 
may confirm or reverse the decision of the council. Any order 
of the High Court under this subsection shall be final.’ 


Lorp GopparDb, C.J., said that in his opinion the wording of 
s. 6 (5) required the court to treat the appeal as a rehearing, 
like an appeal from a judge of first instance to the Court of 
Appeal. The court would naturally pay the greatest attention 
to the decision which had been given below; but they would 
not be prevented by it, in a case where they considered that the 
decision below was not justified on the facts, from reversing 
the decision of the council. In Almond v. Council of the Royal 
College of Veterinary Surgeons (1951), not reported, the court, 
having heard evidence, decided that the council had taken too 
narrow a view, and they accordingly reversed the decision and 
ordered the applicant’s name to be placed on the supplementary 
veterinary register. The court, however, would not lightly do 
that, as it was necessary for them to pay the same attention to 
the findings of the council as the Court of Appeal paid to the 
findings of the judge from whom they differed. 

HILBERy, J.,inreinforcement of Lord Goddard, C. J.’s concluding 
observation, referred to s.s. Hontestroom v. s.s. Sagaporack (1927, 
A.C, 37 and Powell v. Streatham Manor Nursing Home (1935, 
A.C, 243. 

SLADE, J., 


APPEARANCES: M., 
A. F. Greenhalgh & Co., Bolton) ; 
R. Fortune (Geo. Thatcher & Son). 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


agreed. Appeal dismissed on the merits. 


Scholfield (Gregory, Roweliffe & Co., for 
Ashe Lincoln, K.C., and 











nd 
on 
he 
ad 
re 
ch 


- _— oF 


rae SS SS 








November 3, 1951 THE 


INDECENT ASSAULT: CHILD INVITED TO DO 
INDECENT ACT 
Fairclough v. Whipp 
Lord Goddard, C.J., Hilbery and Slade, JJ. 
17th October, 1951 

Case stated by Clitheroe justices. 

The defendant was urinating near where some young girls 
were playing. He asked one of them to handle his exposed 
person and she did so. The justices dismissed a charge against 
him of indecent assault, holding that the facts proved did not 
constitute an indecent assault. The prosecution appealed. 

Lorp GopDARD, C.J., said that it was essential to commission 
of the offence of indecent assault that there should have been 
an assault—a hostile act (see Beal v. Kelley, ante, p. 685). It 
could not constitute an assault by one person on another if the 


SURVEY OF 


STATUTORY INSTRUMENTS 

Baking Wages Council (England and Wales) Wages Regulation 
(Holidays) (Amendment) Order, 1951. (S.I. 1951 No. 1844.) 

Carlisle-Sunderland Trunk Road (Haltwhistle and Melkridge 
Diversion) (Amendment) Order, 1951. (S.I. 1951 No. 1847.) 

East Kent United Districts (Medical Officer cf Health) Order, 
1951. (S.I. 1951 No. 1859.) 

Electric Lighting (Restriction) (No. 2) General Licence, 1951. 
(S.I. 1951 No. 1858.) 

Export of Goods (Control) Order, 1951 (Amendment No. 4) 
Order, 1951. (S.I. 1951 No. 1840.) 

Household Textiles (Marking and Manufacturers’ Prices) (No. 2) 
Order, 1951. (S.I. 1951 No. 1842.) 

London-Edinburgh-Thurso Trunk Road (Thinford Cross Roads 
Diversion) Order, 1951. (S.I. 1951 No. 1838.) 

London Traffic (Prohibition of Waiting) (Reigate) Regulations, 
1951. (S.I. 1951 No. 1848.) 

Meat (Rationing) (Amendment No. 8) Order, 1951. 
No. 1854.) 

Portnaguipan Pier Order, 1951. 

Purchase Tax (No. 7) Order, 1951. 


(S.1. 1951 


(S.I. 1951 No. 1866 (S. 94).) 
(S.I. 1951 No. 1832.) 
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first person invited the second to touch his (the first person’s) 
person and the invitee did so. It was unnecessary to decide 
whether the defendant could have been charged with contravening 
s. 4 of the Vagrancy Act, 1824, by exposing his person in a place 
of public resort, for it was necessary to that offence that the act 
should be done “ with intent to insult a female,’’ which might 
not include a child of tender years. It might be a good thing 
for Parliament to make punishable any indecent conduct com- 
mitted in the presence of a child; but at present it had not 
gone beyond saying that an indecent assault on a child was 
punishable whether or not the child consented. The appeal 
failed. 

HILBERY and SLADE, JJ., agreed. Appeal dismissed. 

APPEARANCES: W. H. Openshaw (Norton, Rose, Greenwell 
and Co., for R. Adcock, Preston). There was no appearance by 
or for the defendant. 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


THE WEEK 


Rag Flock and Other Filling Materials Regulations, 1951. 
(S.I. 1951 No. 1846.) 

Safeguarding of Industries (Exemption) (No. 11) Order, 1951. 
(S.I. 1951 No. 1839.) 

Silk Duties (Drawback) (No. 2) Order, 1951. (S.I. 1951 No. 1841.) 

Stopping up of Highways (Caernarvonshire) (No. 2) Order, 1951. 
(S.I. 1951 No. 1861.) 

Stopping up of Highways (London) (No. 21) Order, 1951. 
(S.I. 1951 No. 1837.) 

Stopping up of Highways (Plymouth) (No. 1) Order, 1951. 
(S.1. 1951 No. 1860.) 

Superannuation (Teaching and Public Boards) Rules, 1951. 
(S.I. 1951 No. 1852.) 

Utility Apparel (Women’s and Maids’ Underwear and Nightwear) 
(Manufacture and Supply) Order, 1951. (S.I. 1951 No. 1824.) 

Wages Regulation (Licensed Residential Establishment and 
Licensed Restaurant) (Amendment) Order, 1951. (5.1. 1951 
No. 1845.) 

West of Maidenhead- Oxford Trunk Road (New Street and Thames 
Side, Henley-on-Thames) Order, 1951. (S.I. 1951 No. 1862.) 

Wolverhampton Water Order, 1951. (5.1. 1951 No. 1865.) 


POINTS IN PRACTICE 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are answered without charge, on the understanding that neither the Proprictors nor the Editor, nor 
any member of the staff, are responsible for the correctness of the replies given or for any steps taken in consequence thereof. All questions must be typewritten (in duplicate), addressed 
to the Editorial Department, 102-103 Fetter Lane, E.C.4, and contain the name and address of the subscriber, and a stamped addressed envelope. 


Settlement—GirT OF CONTINGENT INTERESTS IN REMAINDER 
TO OTHER CONTINGENT BENEFICIARIES 

Q. In 1932 A purchased a freehold dwelling-house. In 1933 
she executed a vesting deed whereby in consideration of natural 
love and affection she conveyed the house to her daughter B in 
fee simple upon the trusts contained in a trust instrument of the 
same date. By the trust instrument B declared that she would 
hold the house (1) in trust for herself for life with remainder, 
(2) in trust for A for life with remainder, (3) in trust for the 
children of A and B living at the date of the death of the survivor 
of A and B in equal shares absolutely. Band X were declared 
to be the trustees of the settlement for the purpose of the Settled 
Land Act. A has now died and B has two infant children. The 
children of A (who are the four brothers and sisters of B, and of 
full age) are now desirous of voluntarily releasing their interests 
expectant on the death of B in favour of B’s children. Please 
indicate briefly how this transaction should be _ effected, 
suggesting a precedent, if any is available, and let us know what 
stamp duty is likely to be payable. 

A. The release and assignment will be by way of deed of gift 
of the respective interests of the children of A in the settled 
premises. The transaction can be carried out by a single 
instrument in which all A’s children join, although it will be 
appreciated that the interests which are being assigned are 
contingent upon A’s children surviving B. If they did not the 
position would not, however, be affected provided at least one 
of B’s children survived their parent. If none survived the 
limitations in remainder would be defeated and, the settlement 
being voluntary, there would be a resulting trust in favour of the 
settlor or her personal representatives. The form of the deed of 
gift can be conveniently adapted from that on p. 748 of the 


Encyclopedia of Forms and Precedents, 3rd ed., vol. VI, although 
the operative part would better run “‘ the, donors respectively 
hereby assign and release unto the donees all those the respective 
interests of the donors to and in the (settled premises) to hold 
unto the donees absolutely as tenants in common in equal 
shares,” omitting reference to merger and following the form on 
p. 719 of vol. XVI of the Encyclopedia. Stamp duty will be 
ad valorem on the value of the interests transferred. 


Rent Restriction—CLEARANCE ORDER—CONVERSION OF Two 
CorraGEs INTO ONE HousE—FIxinG RENT OF NEW STRUCTURE 

Q.—Two adjoining cottages were formerly let at 5s. 2d. each 
per week, the tenants paying rates. In 1937 the local authority 
made a clearance order for the area. The owner submitted a 
scheme of improvement which the council accepted, and the work 
to be done under the scheme included the conversion of the two 
cottages into a single house. One of the tenants moved out and 
the work of conversion was started but never completed owing to 
the outbreak of war. The remaining tenant continued in occupa- 
tion of her own cottage. A client of ours has now purchased the 
property and completed the conversion, and the question arises 
what rent should be charged. It appears to us that, as the two 
cottages have been knocked into one, they have lost their former 
identities and former standard rents and that the landlord is 
free to fix the rent for the new house subject to the rights of the 
tenant under the Landlord ‘and Tenant (Kent Control) Act, 1949, 

(1) Do you consider that the old standard rents have gone and 
that the landlord is free to fix the new rent ?¢ 

(2) Ifso, do you consider that a fair basis for the new rent would 
be to charge 10s, 4d. per week (i.e., the total of the old standard 
rents for the two houses) plus 8 per cent. of the cost of conversion ? 
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(3) The old cottages have lost their identity gradually and the 
continuing tenant has been in occupation of her own cottage 
throughout the process. Do you consider that she should be 
served with a notice to quit her original cottage, coupled with an 
offer of a fresh tenancy of the reconstructed house ? 

A.—The provision in s. 12 (9) of the Increase of Rent and 
Mortgage Interest (Restrictions) Act, 1920, which exempts from 
control a house “ erected ’’ since 2nd April, 1919, was in Middlesex 
County Council v. Hall {1929} 2 K.B. 110 held not to apply to the 
reconstruction of two cottages as one, nor can the other part of 
that subsection, which relates to reconstruction, apply since 
that requires conversion into two or more separate flats or 
tenements. The conversion may, however, be a_ sufficient 
structural alteration so as to amount to a complete change of 
identity, in which event, quite apart from the statutory pro- 
visions, the new structure will be outside the Acts. Whether 
this has occurred in any particular case is a question of fact 
(Phillips v. Barnett (1922) 1 K.B. 222). In the piesent case some 
difficulty may be encountered in establishing the change of 
identity since the present tenant has remained in occupation of 
her cottage throughout, but if the part which she occupies is no 
longer identifiable as the “‘ house let as a separate dwelling ”’ 
which she originally inhabited we consider that there may be 
sufficient evidence to establish the change of identity. Subject 
to being satisfied on this point, we consider that the landlord can 
disregard the old standard rents and is free to fix a new rent. If 
the part of the property now occupied by the tenant who has 
remained there during the alterations does not comprise a “‘ house 
let as a separate dwelling or a part of a house being a part so 
let,’”’ the rent of 5s. 2d. now paid by her will not be a controlled 
rent, and although the landlord may be guided by the principle 
of the old rents plus the permitted increase in respect of improve- 
ments, as suggested in the question, we do not think he is bound 
thereby. Having regard to the provisions of the Landlord and 
Tenant (Rent Control) Act, 1949, which may be invoked by the 
tenant, we think it would be better to fix what would be a reason- 
able rent within the very limited guidance afforded by s. 1 (4) 
of that Act. Assuming a clearance order was duly made under the 
Housing Act, 1936, the owner of the property can recover posses- 
sion notwithstanding the provisions of the Rent Acts, and the 
suggested procedure of notice to quit and offer of a new tenancy 
of the reconstructed house appears to us to be in order, although 
care should be taken not to recognise a subsisting tenancy of a 
dwelling-house to which the Acts might apply. 


Writ of Elegit—RerGISTRATION AND RETENTION 
Q.—A wile obtained a decree absolute of divorce and an order 
for payment of costs by her husband. A writ of fieri facias 
has proved abortive, but it is understood that the husband owns 
a leasehold dwelling-house subject to a building society mortgage. 
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Apparently a writ of elegit can issue, and if registered under the 
Land Charges Act, 1925, will be a practical means of preserving 
the wife’s rights in case the husband later attempts to sell. 
If thereafter the writ is sent to the sheriff and the land extended 
apparently no other process can issue in respect of the same debt. 
Can the wife, therefore, after registering the writ, retain it instead 
of forwarding it to the sheriff and subsequently obtein discovery 
in aid of execution or a judgment summons ? 

A,—There seems nothing to prevent the course suggested 
being taken : see the cases cited in Halsbury, vol. 14, pp. 74, 75, 
notes (o) and (p). But the writ will require renewing annually 
(see Ord. 42, r. 20), and the registration every five years (Land 
Charges Act, 1925, s. 5 (3)). 


Assignment of Reversionary Interest—Stamep Duty— 
METHOD OF VALUATION 

VY. We recently were concerned in the administration of an 
estate in the course of which the son of the testator wished to 
make a gift to his mother, the testator’s widow, of certain money 
to which he was absolutely entitled in reversion, expectant upon 
the death of his mother. The assignment of the amount which 
was to be the subject of the gift by the son to his mother, £1,775, 
has been submitted to the Inland Revenue authorities for 
stamping, but we are now asked to give our own estimate of 
the value of the interest assigned, and we are in doubt as to 
the correct basis for calculation. The widow is aged sixty-seven. 

A. The value of the property for the purpose of voluntary 
conveyance duty under s. 74 (1) of the Finance (1909-10) Act, 
1910, means the amount which could be obtained for such 
property on a sale in the open market (Stanyforth v. Com- 
missioners of Inland Revenue [1930] A.C. 339). The Law Society 
(Gazette, 1946, p. 76) recommend that a valuation from a 
professional actuary should be obtained in the case of the value 
of reversionary interests, but where the amount of duty is 
relatively small an approximate valuation can be made by the 
use of annuity tables. The present capital value of the funds 
which are comprised in the reversion is first ascertained (in this 
case £1,775). The income yield of this capital value is then 
calculated at current interest rates, say 4 per cent. (in the present 
case 71 per annum). The capital value or cost of an annuity 
of this amount for the duration of the expected life of the tenant 
for life is then ascertained. For this purpose Table I to the 
Succession Duty Act, 1853, may be used, but it is better to use 
an up-to-date table such as is to be found in Whitaker’s Almanack, 
as people in general now live longer than they did in 1853. The 
value of this annuity is then deducted from the present capital 
value of the reversionary fund (£1,775) and the resultant figure 
is the present value of the interest assigned. The value so 
ascertained should be submitted to the Controller of Stamps 
with the method of calculation. 


NOTES AND NEWS. 


Miscellaneous 
THE SOLICITORS’ LAW STATIONERY SOCIETY, 
LIMITED 
At an Extraordinary General Meeting of the Society held on 
Tuesday, 30th October, resolutions were passed increasing the 
limit of individual holdings from 250 to 500 shares; the 
authorised capital from £150,000 to £200,000 ; and the Directors’ 
fees from £3,000 to £4,000 per annum. A Prospectus offering 
50,000 ordinary #1 shares at 40s. was posted to the profession on 
the same day. 
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ENGROSSMENTS : 
SPACING 
Registrar’s Direction, 29th October, 1951 

Typed or written engrossments (including fiat copies) should 
reproduce as accurately as possible all the features of the original. 
Strict facsimile reproduction is not necessary, but the punctua- 
tion, spacing and division into paragraphs of the original should 
be reproduced. 

Solicitors preparing engrossments should be requested to 
comply with this direction, but until further notice engrossments 
supplied need not be rejected merely because they do not con- 
form to it. Punctuation should not be added by the examiners 
to an engrossment from which it has been omitted. 

H. A. DE C. PEREIRA, 
Senior Registrar. 





PUNCTUATION AND 


A special university lecture in laws on ‘‘ The International 
Joint Commission ”’ will be given by Judge J. E. Read, K.C., 
LL.D., International Court of Justice, The Hague, at University 
College (Eugenics Theatre), Gower Street, W.C.1, at 5 p.m., on 
Tuesday, 27th November, 1951. The chair will be taken by 
Dr. G. Schwarzenberger, Reader in International Law in the 
University of London and Vice-Dean of the Faculty of Laws, 
University College. The lecture is addressed to students of 
London University and to others interested in the subject. 
Admission is free, without ticket. 


SOCIETIES 


At the third annual general meeting of the Mip-Surrey Law 
Society, held on 8th October, Mr. L. F. Biden of Morden was 
elected president of the society, and Messrs. A. W. Forsdike of 
Kingston and G. E. Reed of Banstead were elected vice-presi- 
dents. Mr. G. A. Smith of New Malden was elected secretary. 
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